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CHAPTER 12 
Criminal Law: Pre-Arraignment Practices 
REUBEN GOODMAN 
§12.1. Introduction. As in the preceding few SURVEY years,1 a large 
number of the criminal cases before the Supreme Judicial Court 
during this 1966 SURVEY year dealt with pre-arraignment police prac-
tices which involved constitutional rights under the Fourth and Fifth 
Amendments, as applied to the states by the Fourteenth Amend-
ment. The cases fall into two main groups. One group deals with 
search warrants in the light of the safeguards required by the Supreme 
Court of the United States in Aguilar v. Texas2 and the procedures 
prescribed by General Laws, Chapter 276, Sections 1 through 7, as 
amended in 1964. The second group is part of the stream of litigation 
arising from such cases as Escobedo v. Illinois3 and Massiah v. United 
States.4 
§12.2. Search warrants. A number of the cases involving proce-
dures for obtaining search warrants indicated a failure by the police 
who applied for them and the clerks who issued them to respond to 
current changes in the law, not only when the changes were made by 
the United States Supreme Court but even when made in the Massa-
chusetts statutes'! Effective June 23, 1964, the procedures for obtain-
ing search warrants in General Laws, Chapter 276, Sections 1 through 
7, were revised. The list of items which could be seized was broadened 
to include "property or articles which are intended for use or which are 
or have been used as a means or instrumentality of committing a 
crime"2 and "property or articles the possession or control of which is 
unlawful or which are possessed or controlled for an unlawful pur-
pose."3 A form of warrant was prescribed which recites that "proof by 
affidavit" was made of probable cause.4 The affidavit, moreover, must 
REUBEN GOODMAN is a member of the Massachusetts, United States Supreme 
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§12.1. 1 1965 Ann. Surv. Mass. Law cc. 11, 12; 1964 Ann. Surv. Mass. Law cc. 
11, 12. 
2378 U.S. 108, 84 Sup. Ct. 1509, 12 L. Ed. 2d 723 (1964). 
3378 U.S. 478, 84 Sup. Ct. 1758, 12 L. Ed. 2d 977 (1964). 
4377 U.S. 201, 84 Sup. Ct. 1199, 12 L. Ed. 2d 246 (1964). 
§12.2. 1 Whether these cases are representative is, of course, difficult to docu-
ment. Cf. Commonwealth v. Lillis, 349 Mass. 422, 209 N.E.2d 186 (1965), noted in 
1965 Ann. Surv. Mass. Law §11.5. 
2 G.L., c. 276, §1 cl. 2. 
3Id. §1, cl. 3. 
4 Id. §§2, 2A. 
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"contain the facts, information and circumstances" upon which the 
applicant for a warrant relies.5 
In four cases before the Supreme Judicial Court this SURVEY year, 
search warrants applied for after June 23, 1964, were held invalid be-
cause there was no compliance with the statute. The evidence seized 
under the warrants was held inadmissible. 
In Commonwealth v. Maneatis6 the warrant was executed November 
6, 1964, and the brief for the Commonwealth stated that the "affidavit 
[was] drawn in accordance with G.L. Ch. 276, S. 1-7 as amended .... " 
But there was no attempt to recite the "facts, information and cir-
cumstances" relied on. The affidavit merely stated that information of 
bookmaking was based "on two reliable inf." (sic) and that "based 
upon the foregoing reliable information (and upon my personal knowl-
edge)," "there is probable cause to believe that the property herein 
described ... may be found in the possession of Ernest Maneatis," 
following the exact words of the form even to the parenthesis. The 
Court noted that this was an exact quotation and no property was 
mentioned. The Supreme Judicial Court summarily reversed the 
conviction in a rescript opinion. 
In Commonwealth v. Dias7 a warrant to search a building for gaming 
implements was held invalid. It was issued on July 18, 1964, on an 
affidavit containing the naked assertion by the applicant that "he 
believes and has probable cause to believe .... " Both the State Police 
who applied for the warrant and the clerk who issued it knew of the 
new statute but they seem to have regarded the warrant procedure as 
purely perfunctory. The Commonwealth brief stated that when the 
State Police arrived at the court house, the clerk was not yet present 
and the lieutenant partially typed the search warrant. When the clerk 
arrived, he and the police were concerned that the form of warrant 
used prior to the amendment of the statute did not seem to apply 
under the new law, but they conceived that nothing more was required 
than to change the word "suspect" in the old form to "believe." The 
Commonwealth brief asserted that statements were made to the clerk 
in support of the affidavit but the Supreme Judicial Court pointed 
out that there was nothing in the record to support the assertion.s 
Commonwealth v. Mitche1l9 was a more serious case in which the 
defendant was sentenced to two and one-half to three years in Walpole 
Prison on a narcotics charge. The Court was obliged to reverse the 
old. §2B. 
61966 Mass. Adv. Sh. 796, 216 N.E.2d 452. 
7349 Mass. 583, 211 N.E.2d 224 (1965), also noted in §25.5 infra. 
S This would have cured the statutory defect if the warrant had been issued 
under G.L., c. 271, §23, providing for warrants to enter buildings used for gaming, 
since the new procedure does not specifically apply in such a case. However, the war-
rant was apparently sought and issued under G.L., c. 276. Apart from oral evidence 
the warrant was in any event constitutionally defective since it was based on the 
belief of the applicant without any indication of the basis for the belief. Aguilar 
v. Texas, 378 U.S. 108, 84 Sup. Ct. 1509, 12 L. Ed. 2d 723 (1964). 
91966 Mass. Adv. Sh. 485, 215 N.E.2d 324, also noted in §25.5 infra. 
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conviction because no attempt was made to comply with the new 
procedures. The Court pointed out that "[t]here was a complete 
failure to describe (a) the source of the [applicant's] information, 
(b) any facts indicating the reliability of that source, and (c) the nature 
of the information upon which [the applicant] was acting."10 
The warrant in the Mitchell case was exercised on November 6, 
1964, over four months after the effective date of the new statute. 
Moreover, the police had information which, if incorporated in an 
affidavit, would have been sufficient to meet the statutory requirements. 
The Court attributed the defect to "lack of familiarity on the part of 
the clerk and the police with the requirements of the then newly 
enacted 1964 statute ... and with the Aguilar case, 378 U.S. 108 .... " 
The Court warned that H[s]imilar defects can be avoided in the future 
by careful compliance with the 1964 statutory requirements read in the 
light of the Aguilar and Rossetti cases."l1 
In Commonwealth v. Rossetti12 two warrants were involved, both 
issued on July 31, 1964, over a month after the new statute went into 
effect. One application was based on General Laws, Chapter 276, and 
one on General Laws, Chapter 271, Section 23.13 The applications 
merely stated that H[a]n FBI agent has informed me that [the suspect] 
... is receiving unauthorized race result information .... " A majority 
of the Supreme Judicial Court held that the applications were invalid 
because they "contain no indication of the basis (a) of the F.B.I. 
agent's knowledge of the facts reported by him or (b) of his conclusion 
that racing information was being transmitted, or (c) of the applicant's 
knowledge of the then current activities of Rossetti. ... " The Court 
pointed out that there was "no description of any surveillance of 
Rossetti or his associates by the applicant or others."14 
The Supreme Judicial Court did not analyze the requirements of 
General Laws, Chapter 271, Section 23, separately from the require-
ments of Chapter 276, and measured both warrants, without distinc-
tion between them, against the constitutional requirements of Aguilar 
v. Texas. 15 The Supreme Judicial Court quoted the rule laid down in 
that case that "the magistrate must be informed of some of the under-
lying circumstances from which the informant concluded that the 
narcotics were where he claimed they were, and . . . from which the 
officer concluded that the informant, ... whose identity need not be 
disclosed, ... was 'credible' or his information 'reliable.' "16 The Su-
preme Judicial Court summarized the fault in the applications: HThe 
applications do not place before the issuing magistrate basic facts 
10Id. at 487, 215 N.E.2d at 326. 
11 Id. at 489 n.5, 215 N.E.2d at 327-328 n.5. 
12349 Mass. 626, 211 N.E.2d 658 (1965), also noted in §25.5 infra. 
13 See note 8 supra. 
14 349 Mass. 626, 632, 211 N.E.2d 658, 662 (1965). 
15378 U.S. 108, 84 Sup. Ct. 1509, 12 L. Ed. 2d 723 (1964). 
16349 Mass. 626, 631, 211 N.E.2d 658, 661 (1965), citing 378 U.S. 108, 114, 
84 Sup. Ct. 1509, 1514, 12 L. Ed. 2d 723, 729 (1964). 
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sufficient to permit him to determine for himself whether prob~ble 
cause existed."17 The Supreme Judicial Court also quoted from Untted 
States v. Ventresca:18 "Recital of some ... underlying circumstances ... 
is essential if the magistrate is ... not [to] serve merely as a rubber 
stamp for the police."19 This analysis made it unnecessary to discuss 
the new statutory requirements of General Laws, Chapter 276, but 
the Court pointed out: "It is significant that the Massachusetts Legis-
lature has recently required that applications for search warrants 
be more informative than under the earlier practice." The Court 
pointedly went on to say: "Similarly informative applications are ap-
propriate under G.L. c. 271, §23 .... "20 
The disposition of the Court to require a full affidavit stating "the 
facts, information and circumstances" is also illustrated in Common-
wealth v. Colardo.21 In that case the Court held invalid warrants 
that were issued in July of 1963, before the revision of General Laws, 
Chapter 276. The warrants stated that the applicant "believes and has 
reasonable cause to believe .... " Significantly the Court cited the 
requirements of General Laws, Chapter 276, Section 2B, and Com-
monwealth v. Dias,22 as well as Aguilar v. Texas.23 The Court thus 
refused to tolerate the attitude that applications for a warrant are 
mere rituals to be performed by incanting the appropriate magic words. 
The insistence upon the requirement that the affidavit must contain 
the "facts, information and circumstances" seems necessary24 if the 
Court is to have an adequate record by which it can keep control of 
the warrant procedure so that it conforms to constitutional and statu-
tory standards. The concern of the Court may well have been aroused 
by cases such as those discussed in this section in which the police 
applying for warrants, and the clerks (who need not be lawyers) is-
suing them, seemed to regard the warrant procedure as a "technicality" 
rather than a judicial proceeding in which a magistrate must decide 
whether to permit police interference with a citizen's liberty and 
property. 
§12.3. Incriminating statements. The Supreme Judicial Court 
again this 1966 SURVEY year had before it cases involving incriminat-
ing statements made while in the police station and measured their 
admissibility by the Escobedo case. 1 These cases illustrate some of the 
17Id. at 632, 211 N.E.2d at 662. 
18380 U.S. 102, 85 Sup. Ct. 741, 13 L. Ed. 2d 684 (1965). 
19349 Mass. 626, 632 n.5, 211 N.E.2d 658, 661-662 n.5 (1965), citing 380 
U.S. J02, 109, 85 Sup. Ct. 741, 746, 13 L. Ed. 2d 684, 689 (1965). 
20Id. at 633 n.6, 211 N.E.2d at 662 n.6. 
211966 Mass. Adv. Sh. 929, 217 N.E.2d 775, also noted in §25.5 infra. 
22349 Mass. 583, 211 N.E.2d 224 (1965). See text supported by notes 7-8 supra. 
231966 Mass. Adv. Sh. 929, 931, 217 N.E.2d at 776-777. 
24 The Court will, however, probably still consider oral testimony given to an 
issuing magistrate by a police officer who applied for a warrant before June 23, 
1964. See Commonwealth v . .owens, 1966 Mass. Adv. Sh. 689, 216 N.E.2d 411. 
§12.3. 1 Escobedo v. Illinois, 378 U.S. 478, 84 Sup. Ct. 1758, 12 L. Ed. 2d 997 
(1964). 
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myriad variations which the Supreme Judicial Court willuowhave 
to deal with in the light of Miranda v. Arizona.?' 
In Commonwealth v. Kleciak3 the Court held admissible statements 
made to police during three hours of questioning in the "interrogation 
room."4 The defendant had conferred with his lawyer less than two 
hours before the interrogation and had been advised to keep silent. 
The Court rejected the defendant's contention that the statements 
were inadmissible because they were obtained in the absence of counsel 
although he had asked to see counsel. The Court held that Massiah 
v. United States5 did not apply because no "meaningful judicial pro-
ceedings ... had been instituted prior to interrogation."6 Escobedo 
was held not to apply because counsel had not actually been prevented 
from seeing the defendant. Indeed, the Court held that the fact that 
the defendant had talked to his attorney on the phone and the at-
torney had told him to keep silent was sufficient to obviate the need 
for a warning by the police. 
Miranda would make the statements made by the defendant in 
Kleciak inadmissible for "if ... he indicates in any manner and at 
any stage of the process that he wishes to consult with an attorney 
before speaking, there can be no questioning."7 "If the individual 
states that he wants an attorney the interrogation must cease until 
an attorney is present."8 Moreover: 
Even preliminary advice given to the accused by his own attorney 
can be swiftly overcome by the secret interrogation process. . . . 
Thus the need for counsel to protect the Fifth Amendment privi-
lege comprehends not merely a right to consult with counsel 
prior to questioning, but also to have counsel present during any 
questioning if the defendant so desires.9 
Significantly, Miranda does not discuss the Sixth Amendment right 
to counsel lO except to note that this right was violated when the police 
prevented counsel from consulting with the defendant in Escobedo. ll 
Miranda does, however, say that it is at the point of in-custody in-
terrogation that "our adversary system of criminal proceedings com-
mences, distinguishing itself at the outset from the inquisitorial sys-
tem recognized in some countries."12 This reflects the concern of the 
2 384 U.S. 436, 86 Sup. Ct. 1602, 16 L. Ed. 2d 694 (1966). 
31966 Mass. Adv. Sh. 751, 216 N.E.2d 417. 
4Id. at 753, 216 N.E.2d at 420. 
Ii 377 U.S. 201, 84 Sup. Ct. 1199, 12 L. Ed. 2d 246 (1964). 
61966 Mass. Adv. Sh. 751, 757, 216 N.E.2d 417, 422. 
7384 U.S. 436, 444-445, 86 Sup. Ct. 1602, 1612, 16 L. Ed. 2d 694, 707 (1966). 
8 Id. at 474, 86 Sup. Ct. at 16?8, 16 L. Ed. 2d at 724. 
9Id. at 470, 86 Sup. Ct. at 1625-1626, 16 L. Ed. 2d at 721. 
10 ''In all criminal prosecutions the accused shall enjoy the right •.. to have 
the Assistance of Counsel for his defence." U.S. Const., Amend. Art. IV. 
11 Miranda v. Arizona, 384 U.S. 436, 465·466 n.35, 86 Sup. Ct. 1602, 1623 n.35. 
16 L. Ed. 2d 694, 718-719 n.35. 
12Id. at 477, 86 Sup. Ct. at 1629, 16 L. Ed. at 725. 
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Supreme Court of the United &tates, basic in both cases, and more 
fully explained in Escobedo, that our accusatorial system should not 
degenerate into a system which would "make the trial no more than 
an appeal from the interrogation."13 
Escobedo pushed the point at which "criminal prosecutions" under 
the Sixth Amendment begin, and therefore the right to counsel 
arises, back before indictment14 to the point at which the investigation 
"has begun to focus on a particular suspect"15 and the questioning is an 
interrogation for the purpose of eliciting a confession rather than an 
inquiry for information generally. In Miranda, the point at which the 
right to counsel arises is pushed further back to the point where any 
in-custody interrogation begins, but not, however, as an extension of 
"criminal prosecutions" under the Sixth Amendment but rather as 
a protective device that safeguards Fifth Amendment rights. 
On this view the distinction between Escobedo and Miranda should, 
however, make no difference in such a case as Commonwealth v. 
Kleciak if the defendant, by the time he had reached the Holyoke 
Police Station, had become the focus of the investigation and, as in 
Escobedo, "had for all practical purposes already been charged .... "16 
In such circumstances Sixth Amendment rights come into play. But 
the protection of Sixth Amendment rights would seem to require 
something more than merely refraining from preventing counsel from 
seeing a defendant. When the interrogation is of such a nature that 
it can be said to have become a part of a "criminal prosecution," the 
defendant's rights should be analogous to those he has at trial. Cer-
tainly no court would feel that its duty to a defendant appearing with-
out counsel was fulfilled just so long as counsel was not physically 
prevented from appearing,17 
Commonwealth v. Chase18 presents a situation similar to Common-
wealth v. Kleciak. Chase, a boy of 15, was brought to the police station 
in the morning. After questioning he admitted that he was present 
when a crime was committed and reenacted the crime. He was per-
mitted to see his parents about I p.m. and later, in their presence, 
signed a confession. The Supreme Judicial Court in this case also 
held that the statements and confession were admissible because "at 
no time was he beaten, threatened, coerced or promised special treat-
ment,"19 and there was no evidence that counsel had been refused 
access to him. Here, too, Miranda would make such statements inad-
13 Escobedo v. Illinois, 378 U.S. 478, 487, 84 Sup. Ct. 1758, 1763, 12 L. Ed. 2d 977, 
984 (1964). 
14 See Massiah v. United States, 377 U.S. 201, 84 Sup. Ct. 1199, 12 L. Ed. 2d 246 
(1964). 
15378 U.S. 478, 490, 84 Sup. Ct. 1758, 1765, 12 L. Ed. 2d 977, 986 (1964). 
16 !d. at 486, 84 Sup. Ct. at 1762, 12 L. Ed. 2d at 983. 
17 Cf. the safeguards surrounding the right to counsel in Rule 10, General Rules 
of The Supreme Judicial Court, 347 Mass. 809 (1964). 
181966 Mass. Adv. Sh. 821, 217 N.E.2d 195. 
191d. at 823, 217 N.E.2d at 198. 
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missible, and, therefore, the confession based on them would also be 
inadmissible. Whether or not the defendant's statements were "in-
voluntary in traditional terms,"20 "the process of in-custody interroga-
tion of persons suspected or accused of a crime contains inherently com-
pelling pressures which work to undermine the individual's will to 
resist."21 "[T]he very fact of custodial interrogation exacts a heavy toll 
on individual liberty and trades on the weakness of individuals."22 
Under the circumstances it would seem that the burden on the police 
to advise the defendant of his right to counsel, of his right to keep 
silent and that whatever he said might be used against him was not 
met by the police testimony that they told this IS-year-old boy that 
"he didn't have to tell us anything, that it was a serious crime that the 
man was dead."23 Here, too, as in Commonwealth v. Kleciak, Escobedo 
- apart from Miranda - might well apply. The question was not 
whether counsel was prevented from seeing the defendant, but whether 
as a practical matter a "criminal prosecution" against the defendant 
had begun - whether the interrogation was part of a process which 
had "shifted from investigatory to accusatory while the defendants 
were in custody and without counsel."24 
Neither Escobedo nor Miranda apply to Commonwealth v. Sousa. 25 
In that case the Supreme Judicial Court upheld the admission of a 
confession made by the defendant to a police officer stationed outside 
his cell who, the Court assumed, was put there to feign friendship 
with the defendant. This case does not seem to come within Escobedo 
for there was no evidence of an interrogation which was in effect the 
beginning of the accusatory process. Nor does it seem to come within 
Miranda for in that case, too, the Court was dealing with in-custody 
interrogation. In Miranda the Court said: "The fundamental import 
of the privilege while an individual is in custody is not whether he is 
allowed to talk to the police without the benefit of warnings and 
counsel, but whether he can be interrogated."26 
20384 U.S. 436, 457, 86 Sup. Ct. 1602, 1618, 16 L. Ed. 2d 694, 713 (1966). 
21 !d. at 455, 86 Sup. Ct. at 1617, 16 L. Ed. 2d at 712. 
22Id. at 455, 86 Sup. Ct. at 1618, 16 L. Ed. 2d at 712. 
231966 Mass. Adv. Sh. 821, 823, 217 N.E.2d 195, 198. The Court decided the 
question of admissibility although it noted that the issue was rendered academic 
when the defendant took the stand and testified in open court to his previous 
admissions. 
24 Commonwealth v. Slaney, 1966 Mass. Adv. Sh. 413, 419, 215 N.E.2d 177, 182. 
See Williams v. Commonwealth, 1966 Mass. Adv. Sh. 815, 819, 216 N.E.2d 779, 782, 
in which the Court noted that "the right to counsel is currently recognized as 
extending to the time when the proceedings relative to a suspect had reached the 
accusatory stage." The Court, in that case, held that Rule 10 required counsel 
at a hearing in court for revocation of probation even though there was no such 
constitutional requirement. Cf. Martin v. State Board of Parole, 350 Mass. 210, 
213 N.E.2d 925 (1966), citing Escoe v. Zerbst, 295 U.S. 490, 55 Sup. Ct. 818, 79 
L. Ed. 1566 (1935). 
251966 Mass. Adv. Sh. 639, 215 N.E.2d 910. 
26384 U.S. 436, 478, 86 Sup. Ct. 1602, 1630, 16 L. Ed. 2d 694, 726 (1966) (emphasis 
supplied). 
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Thus, too, neither Escobedo nor Miranda apply to Commonwealth 
v. Cook,27 in which the defendants surrendered according to a plan to 
tell the police a false story. The Court said in Miranda: "There is 
no requirement that police stop a person who enters a police station 
and states that he wishes to confess a crime .... 28 
Moreover, since the Fifth Amendment only "reaches an accused's 
communications,"29 Miranda does not apply to Commonwealth v. 
Slaney30 where our Supreme Judicial Court held that a defendant may 
be placed in a lineup even though his counsel is not present. 
By treating the right to counsel as a Fifth Amendment safeguard 
instead of a Sixth Amendment right, Miranda goes beyond Escobedo 
in one respect. The Fifth Amendment is applicable to all in-custody 
interrogation and not merely, as in Escobedo, to interrogation under 
such circumstances that it can be regarded as a part of "criminal 
prosecution." The courts need no longer attempt to determine the 
point at which an Escobedo-type interrogation begins. However, in 
another respect, the application of the Fifth Amendment instead of 
the Sixth Amendment limits the right to counsel since it avoids the 
requirement that Sixth Amendment protection be applied to every-
thing that happens in a police station.31 
Whether the Supreme Court will ultimately be constrained to extend 
the Sixth Amendment to the station house depends on whether 
Miranda works - whether "interrogation rooms" will be discontinued 
and confessions coming before a court will be the result of some 
special circumstance rather than routine police interrogation. Judge 
Skelly Wright told a group of police officials in New York recently: 
"U nless the Miranda case produces lawyers in the station house, in-
stead of waivers, ... the case may turn out to be a pious fraud."32 
Miranda, to be sure, specifically rejects the notion that "each police 
station must have a 'station house lawyer' "33 but if the procedure 
outlined in that case is honestly followed, it will be bound to produce 
lawyers at the station house. The responsibility is on the police and 
271966 Mass. Adv. Sh. 1103, 218 N.E.2d 393. 
28384 U.S. 436, 478, 86 Sup. Ct. 1602, 1630, 16 L. Ed. 2d 694, 726 (1966). 
29 Schmerber v. California, 384 U.S. 757, 763, 86 Sup. Ct. 1826, 1832, 16 L. Ed. 
2d 908, 916 (1966). 
80350 Mass. 400, 215 N.E.2d 177 (1966). 
31 Two cases before the Supreme Court of the United States at this writing il-
lustrate the problem raised by extension of Sixth Amendment protection. In Stovall 
v. Denno, 355 F.2d 731 (2d Cir. 1966), a defendant was taken to a hospital to be 
identified by a victim after arraignment. In Wade v. United States, 358 F.2d 557 
(5th Cir. 1966), a defendant was placed in a lineup after indictment. In neither 
case was counsel present. The Second Circuit en bane, three of the nine judges 
dissenting, held that the defendant's Sixth Amendment right to counsel was not 
violated. The Fifth Circuit, in a two-to-one decision, held that the defendant's 
Sixth Amendment rights were violated, applying Massiah v. United States, 377 U.S. 
201, 84 Sup. Ct. 1199, 12 L. Ed. 2d 246 (1964). 
82 N.Y. Times, Oct. 2, 1966, p. 81, cols. 1-3. 
33384 U.S. 436, 474, 86 Sup. Ct. 1602, 1628, 16 L. Ed. 2d 644, 724 (1966). 
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the state courts to see to it that Miranda has a real influence on police 
practices. If it does, the flexibility provided by the Supreme Court's 
present Fifth Amendment approach will be preserved. If Miranda 
turns out, indeed, to be a "pious fraud," the United States Supreme 
Court may well extend Sixth Amendment protections to require a 
station house lawyer. The choice lies with the police and the state 
courts in their administration of Miranda. 
9
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